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DEBORAH K. WRIGHT, . | LT

' Petitioner, . - ‘LUIr oL F #jwh

v. | o : Civil Action No. 06-D-209

' Tudge David W, Nibert
- MARK A. WHITE,
Respondent.

Order Refusing Petition for Appeal

This matter comes before the court upon Respondent’s Petition for Appeal filed on March
30, 2007. The Res];)ondent is represented by counse], Lyne Ranson, the Petitioner i8 represented

by counsel, Loren B. Huwley The Court has reviewed the Petition for Appeal the Response to

- the Petition for Appeal, as well as all pertinent legal authonties Asa resuIt of these

 deliberations, the Court is of the opinion to and hereby does REFUSE the Petition for Appeal,

According to West Virginia Code § 51-2A-~14 (b), “the circuit court shall review the
findings of fact made by the family court judge under the cleaﬂy erronecus standard and shall
review the application of law to the facts under an é,buse of discretion standard.” Pursuant td
West Virginia Code § 51-2A-14(a), this Court may reﬁ;se, affirm in whole or in part, reverse in
whole or in part, or remand the case to the family court judge.

On appeal, this Court may only consider the record, thch is limited to the recording of
the hearing or transcript of testimony, exhibits, and all document filed in the proceeding. W.Va.
Code § §51-2A-14 (b) and 51-2A-8 (&).

The Family Court properly found that the Petitioner should be granted entry of a final

order of divorce by default. This js based upon the Respondent’s failure to timely answer the
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Petition for appéal as well as other factors including the circﬁmstances of the case and the
prejudicial effect on the Petitioner. The Respondent, in his motion for a continuance stated no
valid reason for his failure to timely answer the summons served on him by certiﬁeﬁ mail on
November 30, 2006 and by order of publication on December 7 aﬁd 14, 2006. There is no claim
on the record of mistake, madvertence surprise, excuﬁable neglect, or unavoidable cause
explaining the respondent 8 fallure to answer. There was no good cause presented to the family
court that would necessitate making an exception in this case. . This Court finds that the family
court properly overruled the respondent’s motion for contiﬁuance_, and found that the petitioner
was entitled to proceed _with her case on c.iefaul.t.' Therefore, the assignments of error presented
by the Respondent on appeal are held to be without merit based on the Petitioner’s entitlement to
a final order of divorce due to the default of the Respondent.

There is also pending a request Ey the Petitioner for attorney fees and costs .incurred as a
result of responding to this petition for appeai. The record indicates that the Petitioner was
awarded $1722.50 in the final order granting the divorce. This Court finds that award is
sufficient considering the ﬁnaﬁcial condition of the Petitioner and the faﬁts of this case.
Therefore, the request for additional‘attomey fees and costs is denied.

In conclusion this Court finds there was no clear error or abuse 6f discretion on the part of
the Family Court Judge in the finding of facts aﬁd application of law to the facts.

Theréfere, this Court does hereby conclude that the Family Court’s final order granting
the divorce is proper. Accordingly, it is ADJUDGED and ORDERED that the Petitioner’s
appeal is hereby REFUSED.

It is further ADJUDGED and ORDERED that the Petitioner’s request for additional

attorney fees and costs is hereby DENTED
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It is further ADJUDGED and ORDERED that good cause exists ﬁar this Court’s decision
to have exceeded the (60) day framework set by statute for deciding family court appeals as the
Court was occupied with other matters.

This is a final ordl_ar disposing of the appeal. The appeal is hereby stricken from the active
docket of thig cﬁurt. No motions for reéonsidération or rencwals of a petition for appeal on these
specific matters are permitted in this coun._ However, this decision may be appealed to. the West
Virginia Supreme Court of Appeals by ﬁling a pctition within four months and otherwise |
complying with the West Virginia Rules of Appellate Procedure and West Virginia Code section
38-5-1, ef seq

The clerk shal] forwa;d attested copies of this order to Lany Whited, Family Court Judge,
Lyne Ranson, counsel for Respsnd.ent, and Loren B. Howley, counsel for Petitioner.

ENTERED this the S’ day of October, 2007,

f)@.-
Entered in 4.0, Naﬂ_LFage&L
this H™N A _day oni'DD@.’_w__, 2007
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IN THE FAMILY COURT OF ROANE COUNTY, WEST VIRGINIA ',

M 1= -

) ",l ;“,.-I!l‘:[:.'”
IN RE: The marriage of ( '
DEBORAH K. WRIGHT, "“U“h“,fh(§9fuuss
Petitionex, et bR
and
MARK A. WHITE,
Respondent.

Civil Action No. 06-D-209

AMENDED FINAL ORDER NUNC PRO TUNC

Cn January 19, 2007, thé petitioner Deborah K. Wright
appeared in person and by counsél Loren B. Howley, and the
regpondent Mark A. White did not appeér for final hearing before
the Honorable Larry Whited, Judge. After consideration of the
summons and patition filed and sexrved by order of publication and
by certified mail on the respondent, the petitioner’s financial
affidavit, the affidévits of the petitioner and her attorney, and
the testimony of the pstitioner and her witness, the court made the
findinge of fact, conclusions of law and order as.set forth below.

After entry of the final order, the petitioner discovered
that there'wererthree typbgraphical errors in paragraph 3 on pages'

8 and 8 of the order, which erronecusly referred to “child support”

rather than "spousal support.” The petitioner submitted this

N

amended final order nunc pro tune to correct those typographical
errors. It appearing proper to do so, the court found that this -

amended final order nunc pro tunc should be-entered.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The petitioner has been a bona fide resident of Roane
County, West Vlrglma for more than one year precedmg the
institution of this actlon. | |

2. The ¥espondent was a resident of Roane County, West
Virginia until March 2005, when he moved to Arizona. The
petitioner does not krnow the current home address of the
_reépondenﬁ, although the petltlcner is informed and believeg that
the respondent lives in the State of Arizona and that his work
address is c/o Bronco Home Sales, 175 Ea:t'Road 2 South, Chino
Valley, Arizona 86323, | | |

3. The parties were duly and legally married on
November 17, 2000 in Kanawha County, West Virginia.

4, The parties have no children in common, and none are
expeéted. The petitioner has two adult children from a previous
relationship.

'5. From the date of the marriage untll on or abour
March 11 2005, the partlea lived together 2g8 husband and wife, ang
they last lived and cohabited together in Roane County, West
Virginia, although the parties .unsuccéssfully attemﬁted a
‘raeconciliation during a visitrby the petitioner to the respondent
in Arizona on January 1, 2006. The parties have livegd Separately
and apart, without cohabitation, continuously for mors than a year.

6. The petitioner is entitled to a divorce from the
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respondent on the ground of more than 12 months voluntary

separatlon
7. Neither of the parties is a member of the Armed

Forces of the United States of America, an incompetent person ner
an incarcerated conviet. '

8. The respondent, who did not file an answer or

otherwise appear in this case, has ot requested alimony and he ig

not entitled to alimony.

| 9. ‘The petiticner requested alimony, and the court
finds that she should be awarded rehabilitative alimomy for five
years,rbased on the factors set forth in W.Va. Code §48-6-301 and
éléo reiative fault of the parties as provided in W;Va. Code 548?8-

104. The court specifically makes the follow1ng' flndlngs in

support of its award of alimony:
(a) The parties were married for more than five years

before they separated, and during  mest of that period, the

petitioner financially supported the respondent .

fb) The respondent has told the petiticner and other
persons that he is‘earning $160,000_a fear at his current job, but
Ee has COmplétaly failed to contribute to the support of the

petitioner, who has been financially strapped and Presently earns

only $90.15 per day.

(¢) The respondent obtained loans from the petitioner

totaling about $30,000 for various purposes, and thereby depleted
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the petiticner’s retirement savings, which will have a negative
impact on her life for years into the future. These loans inecluded

about $12,000 which the respondent claimed he would invest in a

trailer to sell at a profit but the petitioner later learned that

the respondent had used the $12,000 to buy drugs which he consumed,
without the petitioner's‘knowledge. The.respondent has completely
failed to reimburse the. Petitioner for the $30;000 which he
‘borrowed from her, although he had the means to do so.

(d} On Mérch 11, 2005, the respondent moved to Arizena
for a better-paying job, and premisged to move the petitionear ocut te
Arizona after he got settled. On April 10, 2006, the resgdhdént
got a job as manager of a mobile.home sales lot, at $150,000 a
jear, he told ﬁhe petitioner and otheré. Nenetheless, the
respondént stopped providing any financial support to the
petitionexr aﬁd returning the petitionef?s telephone callg,

{(e) The respondent failed to obtain health 1nsurance
coverage for the petiticner, despite his promlse to do so.
Furthermore, the respondent mlsrepresentEd to the petltlcner that
he had obtazned health insurance coverage for her, and the
petitioner later learned that the reépondent_héd only obtained

health insurance coverage on hlmself

(£) The respondent abandoned the petitioner, physically,

emotlonally and financially, and he is at fault in the dzssolut;on

of the marriage.

Page 4 of 11
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(g] The petltloner had to work two Jobe just to make

ends meet until January g, 2007, when ghe was able to work a 51ngle
full-time but temporary ]Ob as a substltute secretary with the
Roane County Board of Education.,

{h) The Tespondent can afford to Support the petltloner
and the pet:tloner heeds gpousal Support - to recover from the
devastating flnanc;eT berdshipe she suffered due to the

respondent 8§ misconduct during the marriage.

10, The petltzoner should be awarded relmbureement and

rehabilitative ~alimony 1n the amount of $900 per month for &0
months, which ~should amcunt be reduced to $500 per month if and
when the petitioner sconer obtalns health 1neurance available at
reasonable cost, defined as 10% or less of net monthly income, from
employment The respondent ehould be required to pay allmony at
this rate beginning - February 1, 2007 and due on the first day of
each month thereafter through January 1 2012 1nclu51ve unless the
petitioner sooner remarries or dies, The petltloner ehould be
required to notify the respondent in writing w1th1n 14 daya if she
obtalns health 1neurance at reaeonable cost through.her employment
and the amount of monthly allmony should be automatlcally reduced
from $900 to $500 beginning in the fOllOWlng month.

 11. Each party is-entiﬁled to scle ownership, uge ang
' possession of any separate prooerty he of‘she owns, ineluding

- Property purchased during the marriage with separate funds.
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12. The only mariﬁal asset is a 2002 Honda ATV, with s
fair market value of about $5500. The respondént représented to
the petitioner when he purchaged the ATV new for $7,995 that he
borrowed the entire purchase price_frqm the dealer and his posgg
Steve Means cogigned the-promissory note for his purchase money
loan. Later thé réspcndenﬁ represented to the éétitioner ﬁhat

- 8teve Means was Pressuring him.té convey the ATV to Mr. Meang
because the reépondent was in default en the loan payments &nd Mz,
Means was making the paymente on hig behalf. In March 2004'and
September 2004, the petitioner contributed $2,b00 each time,la

'total ©f $4,000, of her Separate funds for the respondent to pay

respondent but the respondent never_repaid; The petiticner does
‘notlknow whethér,cr not the respondent actually used the loan of
her separéte funds ﬁo pay off the lban on Ehe ATV, but aasumeg the
'respcndent,did as he promised. The pPetitioner sheould bé awarded
sole ownership, use and possession of the ATV. TIoren B, Howley
- should be appointed és special.commissioner to obtain a duplicate
title and then convey title to the 2004 -Honda ATV to the
petitioner, |
13. The petitioner is not aware of any marital debts
except as described in paragraph 12 above.
14, Each ‘party should be ordered to asszume sple

- liability for his or her separate debtg incurred after the date of
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sepération on Januéry 2- 2005 and any debts he or she 1ncurred
that are unknown to the other party.

15. The respondent should be ordereg to pay the
petltzoner 8 Costs in this action, lncludlng her court costs and
attorney fees, in the amount of $1,722.60, as shown by the
petiticner’s attorney 8 affidavit.

16. The petitioner should be awarded 1njunctlons, and
the respondent should be enjolned and prohibited frem (1) annoying,
harassing, malesting or interfering with the petltlcner or her
personal liberty in any‘manner-whatloever, and (2) ccmlng about the

petitioner’s home or place of employment.

17. The petltloner is presently employed full-time on a

manager of mobile home sales.

ls. The petitioner served the 'responéent with the
summons and.petltlon by order of publlcatlon.publlshed in The Times
Record/Roane County.kqportez- with dates of publlcatlon on.December
7 and 14, 2006 and by certified mall which the respcndent received
on November 30, 2005, The‘respondent has not filed an answer to
‘the petition, nor otherwise appeared in this case. |

19. This court has Jurisdiction and venue in this

action.
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QRDER

Therefore, it is ORDERED as follows:
1. The petitioner is awarded a divorce and forever freed

from the bonds of matrimony existing between her and the

respondent.

2. The'_petitionér is awarded reimburgement and
rehabilitative alimony in.the amount of $500 per month for &0
" months, which should amount shall be reduced to $500 per month if
and when the petitioner séonsr obtains health insurancelavailable
at ieasonable cost, defined.és 10% or less of net mouthly incomé,
from employment. The respondent shall pay alimeony in the amount
of $500 per_month beginﬁing February 1, 2007 and due on the first
day of each month thereéfter through January 1, 2012 inclugive,
unless the petitioner sooner remérries or dies. The petitioner
sha_l'l notify the respdndent in writingr within 14 dayg 1if she
obtains heaith insurance at reasonable cost through her employment,
and the.amount of monthly aiimdny éhail bé autométically reduced
from $500 to'$500 béginning in the f£ollowing month.

3. In accoréance with W.va. Code, the respondenﬁ's
income shéll be immediately withheld for the paymentrbf spousal
suppprt, without regardrto whether there is an arrearage. Upon
entry o©f this Order, the respondent’s seurcer of income. shail
withhold so much of respondent’s income as is necessary to comply

with this Order, up to the maximum amount permitted by federal or

- Page 8 of 11



02/15/2007 14:48 FAX [Go10/012

state law, and shall forward the Support withheld to the Bureau of
Child Support Enforcement P.0. Box 247, Charleston, West Virginia
25321. The partles are mandatorily enjoined to cooperate with the
Bureau of Child Support Enforcement teo facilitate the collection of
spousal support due hereunder, The respondent may pay Spousal
support directly to the petitioner until automatic wage W1thholdrng
takes effect, and the Bureau of Child Support Enforcement ehall not

consider spousal support pald dlreotly to the petiticner as arrears

unless the respondent flles an affldavlt showing spousal support

has not been paid,
4. Asf long ag the respondent is obligated to pay spousal

support, both parties ghall report to the Bureau of Child Support

Enforcement and the other party within 14 days any changes in the

following information: (1) their address, (2) phone number, (3}

employment status, (4) financial circumstances that would affect

childﬁsopport caleulations by more than 15%, or (5) availability of
health 1neurance through employment at reasonable coet defined a
10% or less of net monthly income.

5. Each party is awarded sole ownership, use and

possession of any separate property he or she owns, ;noWudmng

property purchased during the marriage w1th separate funds.

7. The petltloner is awarded sole ownershlp, uge and
possegsion of the 2004 Honda ATV. Loren B. Howley is appointed as

special commissioner to obtain a duplicate title and convey title
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to the. 2004 Honda ATV to the petitioner,

8. BEach party shall assume eole liability fer his or her
separate debts :anurred after the date of separatlon on January 2,
2006, and any debts he or she incurred_that are unknown'to the
other party. |

9_. The petitioner is awarded judgment aga:l.nst the
respondent in the amount of $1,722.60 for her costs in thig action,
:.ncludlr_lg her court costs ‘and attorney‘fees.

10. The petitioner is awarded 1njunctlons and the
regpondent is enjoz.ned and prohiblted from (1) annoying, harassing,
molesting or 1nterfer:.ng with the petitic_:ner_ or her personal
liberty in any manner wha‘.t..soe.ver, “and fZ) ' 'ccming about__ the
petitioner’'s home or placé of employment. |

11. The Clerk shall send certified copies of this order
to (1) the petltloner Deborah X. Wr:r.ght 134 _Charletson Rd.,
Spencer, WV 25276, (2) Loren B. Howley, attorney for petitiener,

- P.O. Box 580, Grantsville, West_ Virginia 26147 " and (3) the
respondent Mark A, White at hig laet known work address, c/o Bronco
Home Sales, 175 East Road 2 South, Chino Valley, Arizona 86323,

NOTICE: The amount of monthly spousal support can be
modified as provided by law bésed upon a change in the financial or
other circumstances of the parties 1f those circumstances are among
those conaideréd by the couxt. I_nr order to make the modifiéation,

% party must file a motion to modify the support amount. Unless a
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motion to modify is filed, the spousal support amount will continue
to be due and cannot later be changed_retroactively even though
there has been'a change of circumstances since the entry of the

order. Self-help forme for modification can be found at the

circuit clerk’s office.
NOTICE: Pursuant to Rule 22 (c) of the Rules of Practice
and Pro&edure for Family Law, effeétive January 1, 2002, the
parties are hereby given notice and informed that: (1) THIS IS A
FINAL ORDER;'(z);any'party aggrieved by the final order may take an
appeal either to the circuit court or directly to the supreme coﬁrt
of.appeals; (3) a petition for appeal to the circuit coﬁrt'may be
Eiled by eiﬁher party ﬁithin thirty days after enﬁry.of the final
order; and (4) in order to appeaildirecﬁly to the supreme éourt,
both parties must file, within fourteen days after entry of the

final order, a joint notice of intent to appeal and waiver of right

to appeal to circuit court.

i

ENTER this :lcp day of January, 2007.

Prepared'by:

FRUE COPY TES

ley, #
Attorney for Petitioner
P.C. Box 580
.Grantsville, WV 26147

ITCOURT of
~WEST VIRGINIA

TLERK of CIL
L{CANE COUN:

1y
' NEPOTY
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